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EU Enlargement and Transatlantic Economic Relations.

I will hold this speech from the trade and commercial angle. The first EU enlargement in 1973 took me personally to Brussels, to work on the international trade policy front (then GATT) ;  and I have since then been personally involved with every successive enlargement event, as it progressed to 10 to 12 to 15, in the years 1981-1986-1995.

What happens and how does it affect us? To an American audience it probably seems to be just more discrimination against US exports, but this is far too simplistic a view.  And, in any event, the same discrimination (if thats what it is) occurs as a result of NAFTA or the future FTAA as it does from the existence of the EU or its enlargement.
Clearly whenever new members join the EU, you have two parallel phenomena : Duty-free trade among all the members (while outsiders - third countries – face the MFN external tariff rate) and changes in the duty rates of the new members as they adopt the existing Common External Tariff of the Union. It is important to note that these changes can be both upwards and downwards, that is they can work against, but also to the benefit of, third countries case by case.
In terms of GATT, now WTO principles, free trade areas and customs unions are not only permitted as an alternative to the basic most favoured nation rule, but arguably are  encouraged.  We don’t have to go into all the arguments which have kept academics busy for many years, about trade diversion versus trade creation and what actual experience has been; except to say that these different strands are already found together in Art. XXIV, para 4. 
  What the (much contested) rules provide for, in very general terms, in the course of examining such agreements, is :

· First, the new entity has to show that the level of external duties is not on average higher than the levels previously in force in the ‘constituent territories’; 
and

· Second, in those cases where previous tariff commitments have to be changed (due to higher tariff rates), the use of the normal tariff negotiation process is envisaged. 

This much is more or less clear.  But the principal vexed question since 1947 is how to take account of the upward and downward tariff movements that I have mentioned.  Here the words really matter: After referring to the fact that there may be duty increases, the Article says 

« In providing for compensatory adjustment due account shall be taken 

of the compensation already afforded by the reductions 

brought about in the corresponding duty of the other (union members). »

This short phrase has led to more discussion, argument, conflict and Transatlantic lack of harmony than any other sentence in the GATT 1994.

What is likely to be the case in say 2004? 

· First, at the overall level  - across the board, taking the whole customs tariff – the situation is that the average applied tariff rate in the EU (at 5.3%) is lower than those of all candidate countries with the sole exception of Estonia;  and this is substantially lower in six cases ie. less than half.  Thus enlargement will surely satisfy the ‘not more restrictive’ requirement as far as duty rates go.

· Next, looking at this sector by sector, the EU agricultural average at 9.4% is also  lower, indeed much lower, than those of all candidates except for Malta. Equally, in the fishery sector, the average is generally lower except for the Czech and Slovak Republics and Slovenia, and one can guess why.

· On industrial items, the three Baltic States have lower tariff levels (Estonia has no duties at all, the others 2-3%) than the EU but all other countries are higher and sometimes much higher.

What does this mean? Since the levels of bound tariffs are usually higher than the applied rates, there are not likely to be many cases that need XXIV : 6 treatment, leaving aside Estonia, and the volume of trade in question may not be large.  This will have to be looked at case by case, and country by country, but where tariff increases exist they will largely be outweighed by the cases where tariff levels fall and it is more likely that we will seek compensation from the USA than the other way round (!).

US concerns.

US current trade concerns centre on a loss of market share in some of the candidate countries, and loss or potential loss of US exports in some sectors such as civil aircraft. Linked to this is the perception that this is due to preferential tariff rates granted by them to the EU, that these are undermining US competitivity and that such preferences are illegal.  In consequence there have been several documented cases where the US has said that it will withdraw GSP benefits from any country that does not give the US equal tariff treatment.

Three comments on this :

· First, it was always inevitable that after the collapse of the Soviet economic system, central and eastern countries would establish their principal commercial links with western Europe.  This would have been the case, for historical and geographical reasons, even if there had not been Europe Agreements which are required to prepare them for full EU accession and which correspond to general political and security concerns in the region as a whole.

· Further, we should remember that these countries are very small trade partners of the USA.  Their total two-way trade (imports+exports) with the USA amounts to less than 1% of US total imports and exports. This cannot be a vital, even a major, trade policy issue when compared with other US objectives.

· Second, the allegation that preferences are not legal is simply unjustified.  True, the WTO has not approved these agreements ; but neither has it approved NAFTA nor any single other free trade agreement since 1995.  So this is nothing other than a formalistic point.  On most criteria these agreements are fully in line with the best current practice, and they are obviously transitional since these partners are seeking full accession within a short period of time.  So, there is no acceptable basis in WTO rules to attack these agreements as discriminatory or unfair.

· Third, we agree that granting or withdrawing GSP benefits is always a matter for the donor country;  but using this argument to extract tariff reductions which will undermine the EU’s future negotiating position in the WTO after enlargement is bound to be provocative and raise transatlantic tensions. Quite simply, whether it is bound rates or applied rates that are thus reduced, the Art XXIV exercises must be affected: EU ‘credits’ from falling tariff rates are minimised while the ‘debits’ stay unchanged, and unless this aspect is tackled seriously at EU-US level, the EU will continue to defend its interest and oppose US efforts. 

GATS obligations.

In principle, the WTO obligations of the EU and all its member states as regards trade in services should be identical, representing a common negotiating position.  Enlargement can have the result that this is not the case (case of Austria, Finland and Sweden) and there will be occasions where an existing obligation of a candidate country is in clear  contradiction to those of the EU as such.  Where these have then to be modified or withdrawn, there can be a claim for compensation by third countries.

US concerns.  It is a matter of record that the US has tried to exploit this situation with a view to obtaining advantage for itself in future WTO negotiations. At the time when the Baltic states (and others) were trying to negotiate accession to the WTO, the US delayed the completion of these negotiations by many months, insisting (a) on obligations that were known to go beyond those of the EU (thus creating a potential ‘debit’ situation, to be compensated in the future); and (b) attempting, in the specific case of the audio-visual sector, to extract concessions which would result in different obligations from those of the EU, with the same result.

Not unnaturally the EU has had to react to such tactics by defending its own interests in a context where there was no negative impact on US export interests if these states simply set up the same obigations as the EU, but where the negative impact on the EU from going ‘EU-plus’ was clear.  But the victim of these anti-EU tactical games was the small, newly independent Baltic states.

PECAs to the Europe agreements  (Protocols on Conformity Assessment and Acceptance).

These Protocols, which are bilateral, provide for mutual recognition of industrial products originating in either of the Parties as soon as the candidate has aligned its legislation and practice on those of the EU, and such products can then be certified in either the country of origin or of destination.  The alignment of all such technical regulations is in any case a requirement before accession.  Hungary and the Czech Republic have signed and ratified such agreements for certain sectors, covering about one third of trade, new ones are being discussed. Negotiations are in progress with several other countries.

US concerns.  There have been claims that the standards and certification arrangements which are laid out in these agreements have discriminatory effects because they allow EU products easier access to the candidate countries than are open to US products.  While US exporters are able to certify conformity with EU requirements and use the CE marks on trade to the EU, candidate countries under the PECAs accept conformity assessment by member states but have no similar obligation for US certification or US products. There is a disconnect in this: The EU, on a bilateral basis, accepts US testing and certification for its own territory, whereas the PECAs being designed to facilitate the alignment of candidate countries on the full EU ‘acquis’ of standards and technical regulations, oblige the signatories to do no more than recognise each other’s assessments.  There is no cross-over that links these two situations.

Discrimination in this case is not the correct term.  There is no preferential treatment of candidates compared to the USA, but simply two bilateral mutual recognition regimes that do not overlap.  A US product tested and certified in the USA as meeting EU standards gets fast track access to the EU. A US product exported to the EU and tested there would have equal fast access to the candidate countries. There is no provision which guarantees both of these benefits. We should bear in mind that too that this is a transitional situation since, on accession, the EU conformity agreement with the US will be accepted everywhere; and also that the US does benefit from the adoption in candidate countries of clear and well known technical regulations which are replacing a myriad of different and less predictable regulatory frameworks in the past.  More rapid harmonis-ation in this area will offer greater predictability to US exporters even if there is no automatic access to conformity assessment as yet. 

Bilateral investment treaties (BITs).

These agreements between third countries such as the USA and the candidates will have to be renegotiated or renounced before accession where they are inconsistent with EU internal rules.  This is likely to be the case for example when such an agreement contains national treatment rights for foreign investors at the pre-establishment stage, since the EU internal market legislation limits the grant of such rights to other member states only and no other EU member has granted such rights in its BITs.  Such differences of treatment within the Internal Market are not acceptable.  Similarly, such BITs will need to be modified if they do not reflect exceptions to the national treatment rules where such exist in the EU, the audio-visual sector being one example, although not the only one.

US concerns.  At this stage no specific concerns expressed but it is clear that they will seek in re-negotiation to extract changes in the EU’s position which the EU will oppose. Some of these matters may be addressed in the new multilateral trade round which we hope will be launched next month in Doha.

�    In formal terms the EU as an entity was created by the Maastricht Treaty, and prior to that the correct term was EC or European Community.  For simplicity, I will use EU throughout.


�   XXIV : 4 .  « The CPs recognise the desirability of increasing freedom of trade through closer integration between the economies of countries parties to such agreements. »  The purpose should be ‘to facilitate’ trade between the parties and ‘not to raise barriers’ to the trade of other countries.


�   XXIV : 5 (a).  « The duties and other regulations of commerce imposed » at the formation of a customs union – and by extension, on the enlargement of a CU -  « in respect of trade with (third countries) shall not on the whole be higher or more restrictive than the general incidence of (those measures) applicable in each member country prior  » to this event ; and XXIV : 6 « If in fulfilling para 5 (a) a CP increases any rate of duty inconsistently with Art II (ie. its tariff commitments) the precedure of Art XXVIII shall apply. »


�    The new USTR, Robert Zoellick, showed interest in this earlier in the year, before the EU-US summit in Goteborg, but there has been no active follow through.  The candidate countries are not obliged to align their duty rates to EU levels prior to their accession;  and any agreement to bring such tariff reductions forward to earlier dates will need to be based upon a recognition of the EU’s interest and on some way to guarantee that ‘credits’ arising from present applied or bound rates would be preserved in future WTO procedures.  





